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by Professor Hohfeld and understand the revolution they work in 
legal analysis. 

In any event, we must realize and confess that no restatement or 
classification is final. If our ancestors supposed "justice" to be eter- 
nal and "law" to be a series of unchangeable a priori rules from which 
decisions of all special cases could be deduced, so also they supposed 
the world to be flat and to be the fixed center about which the firma- 
ment revolved. The world moves around the sun, for all that; and 
history affords the perspective in which we can observe that "law" 
changes with the mores of the community and that "the mores can 
make anything right." 3 No ingenious arrangement of fundamental 
legal concepts, no mere machinery or terminology, however exact, can 
determine for us what the existing law is or what we shall make it for 
the future. That will be determined, now as in the past, by the vary- 
ing feelings and customs and desires and needs of men. Hence those 
who state or who administer the law must be wise in the mores of 
their own times, must keep perpetually up to date. Restatement in 
accordance with new mores is legislation, and this is the function of 
writers and judges as well as of legislators. Judicial legislation is 
piecemeal and interstitial; 4 sometimes it is criticised as ex post facto? 
but it is experimental, eclectic, and rooted in experience; it affects 
only the parties litigant unless other judges believe in its wisdom ; and 
in any case it is unavoidable. The legislation of a law writer is syste- 
matic and wholesale; it may be too dogmatic and prejudiced and 
pedantic; but it is effective only so far as it is convincing to judges 
and lawyers. Parliamentary or popular legislation may be systematic 
or not, wholesale or retail. It, too, is effective only as it is construed 
and administered by judges and executives. If not in harmony with 
prevailing mores it becomes dead letter after doing greater or less 
damage. We can only pray for wiser legislators, whether they be 
popular, parliamentary, judicial, or pedagogical. 

The Journal solicits especially and expects to publish contributions 
making use of the new analysis and showing an understanding of the 
connection of the mores and the law, the mores of marriage and the 
family, the mores of production and business, the mores of organized 
human society. 

THE LAW SCHOOL 

The present year promises to be one of the best in the history of 
the School. The number of students registered is already larger than 
that just prior to the war, and the faculty is once more almost complete. 

8 See William G. Sumner, Folkways (1906) ; A. G. Keller, Societal Evolution 
(1915) and his article Law in Evolution (1919) 28 Yale Law Journal, 769. 

* Mr. Justice Oliver Wendell Holmes in Southern Pacific Co. v. Jensen (1916) 
244 U. S. 205, 221, 37 Sup. Ct. 524, 531. 

5 James C. Carter, Law: Its Origin, Growth, and Function (1907) 185. 
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A Summer Session was held from June 19 to August 30, probably the 
first in the history of the School. Its purpose was largely to meet the 
needs of men just returned from war service ; but the session attracted 
many others who desired to hasten the completion of their law study. 
More than eighty students were in attendance, and courses were given 
in Real Property, Evidence, Bankruptcy, Criminal Law, Partnership, 
Administrative Law, and Code Pleading. 

The faculty has been greatly strengthened by the addition of several 
new men and by the return of some others from war service. 

Professor Edward S. Thurston comes to Yale from the University 
of Minnesota, after more than two years in the Army. He served as 
Lieutenant Colonel and Judge Advocate of the American Expeditionary 
Forces at Archangel. He has had a long and very successful record 
as a teacher of law and he has published Thurston's Cases on Quasi- 
Contracts. The courses assigned to him are Torts, Trusts and 
Equity I. 

Professor Willard T. Barbour was professor of law at the University 
of Michigan until called to Yale. He had previously studied with 
Vinogradoff at Oxford, and his published work in the History of Con- 
tract in Early English Equity has received high praise. Professor 
Barbour will give courses in Equity II and Legal History. During the 
second half year he will be given leave of absence to deliver the Car- 
pentier Lectures at the Columbia Law School as had previously been 
arranged. 

Mr. Charles E. Clark has been made Assistant Professor of Law, 
and will give courses in Property I, Damages, Insurance, Legal Ethics 
and Office Practice. He has already given a course in Real Property 
during the Summer Session. Professor Clark graduated from Yale 
College in 191 1 and from the Yale Law School in 1913, in each instance 
at the head of his class. Since graduation he has practiced law success- 
fully in New Haven. He is a joint author of Cleaveland, Hewitt & 
Clark on Connecticut Probate Law and Practice. 

Mr. George E. Woodbine has been appointed an Assistant Professor 
to do work partly in the School of Law and partly in the Department 
of History. He graduated from Yale College in 1903 and from the 
Law School cum laude in 1919. The first volume of his monumental 
edition of Bracton has been published and has been approved by the 
best legal scholars. He will do further writing and publication in 
English Legal History and will offer work for advanced students. 

Mr. Karl N. Llewellyn, after giving the course in Bills and Notes 
last year and a course in Partnership during the summer, has been 
made Instructor in Law. His courses this year will be Bills and Notes, 
Sales and Partnership. He graduated from Yale College in 191 5 with 
high honors and from the Yale Law School in 1918 at the head of his 
class. His work as editor-in-chief of the Yale Law Journal last year 
was of the highest quality, and he has entered upon his career as a 
teacher with great enthusiasm. 
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Professor Edmund M. Morgan, whose election as Professor of Law 
was announced in 1917, entered upon his work at Yale for the first 
time last June, giving courses in Evidence and Code Pleading in the 
Summer Session. He entered war service at the outbreak of the war 
and became Lieutenant Colonel in the Judge Advocate General's office 
in Washington. In that capacity he received recognition as one of 
the ablest men in the department. His work in the University of Min- 
nesota had already shown him to be especially gifted as a law teacher. 
His courses at Yale will be Evidence, Court Practice, and Pleading. 
His teaching of Court Practice has been most practical and successful. 
It will here be based chiefly on the systems in New York and Con- 
necticut. 

Professor William H. Taft is again giving his course on Constitu- 
tional Law, after a year's absence for service on the War Labor Board. 

Professor John W. Edgerton is still on leave of absence because of 
illness, but it is now fully expected that he will be able to return to his 
work at the end of the present year, if not before. 

At no previous time has the School of Law had so many and so 
enthusiastic resident professors devoting their whole time to teaching, 
research, and publication. 



OPTIONS AND THE RULE AGAINST PERPETUITIES 

A recent Connecticut decision, Lewis Oyster Co. v. West (1919, 
Conn.) 107 Atl. 138, brings up again the question of options and the 
rule against perpetuities. West bought a wharf from Lewis. As 
a part of the same transaction West covenanted for himself and his 
heirs, with Lewis, his heirs and assigns, that if ever he should sell 
certain oyster grounds, he would, at the option of Lewis, to be ex- 
pressed within six months from the time the latter should receive 
written notice of such sale, reconvey the wharf property to Lewis for 
a certain sum. Later the devisee of West leased the premises to the 
defendant for a term of ninety-nine years, with option of renewal ; the 
parties intended by this to wipe out Lewis's rights, of which the de- 
fendant had notice. Within six months after notice of this lease, the 
assignee of Lewis brought suit to have the lease declared void and to 
have his option enforced. It was held by the court that the covenant 
was void as violating the rule against perpetuities, and that the plain- 
tiff was not entitled to relief. 

This is clearly another occurrence of the negative contract in options 
already commented upon in these pages. 1 Instead of a positive option, 
i. e., instead of a power in the option holder on his own motion to put 
the option giver under a duty to convey, there is here only the so-called 
right of preemption. What Lewis got by the agreement was at best a 

'See Comment (1918) 28 Yale Law Journal, 65, cited in the opinion of the 
principal case. 



